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Purpose of Report:  
To comply with the statutory duty to report to Cabinet about findings by the Local 
Government Ombudsman that injustice has been caused, in relation to provision of 
social care support to a customer referred to by the Ombudsman as Ms B. 
 

 
1. Recommendations 

 
1.1 Note the contents of the Local Government and Social Care Ombudsman 

(“Ombudsman”) report dated 18 February 2019 which is appended to this report. 
1.2 Note the actions already taken in relation to the recommendations made in the 

Ombudsman’s draft report set out in paragraph 3.18 below.  
1.3 Note the recommendations of the final report including those which are being put 

into action 
1.4 Note the cost of the recommendations in section 4. 
 

2. Reason for Decision and Options Considered 
 
2.1 The Ombudsman has published a report dated 18 February 2019 finding “fault 
causing injustice”. The Ombudsman found that injustice arose as a consequence of: 

 
(a) The Council failed to complete assessments over a period of time and make any 

reference in assessments to Ms B’s fluctuating needs. 
(b) The Council failed to carry out annual care reviews as there was not a full review 

in 2015. 
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(c) The Council agreed Ms B could fund transport and a personal assistant to take 
her son to school but failed to give a budget for this.  

(d) Ms B has got a debt to the care agency because she used money in her direct 
payment account to pay the childminder (as agreed with the Council) not knowing 
that the Council was not paying the correct money into her account. 

(e) The Council delayed by 6 months when replying to Ms B’s query on the outcome 
of her financial assessment. 

(f) As Ms B’s care and support plan included elements to help her in her parenting 
role we would have expected there to be more involvement with Children’s 
Services. 

(g) Ms B tried to meet with the Council and has asked for mediation. The 
Ombudsman also offered to arrange mediation. The Council had previously 
refused and did not reply to the Ombudsman’s offer.  

 
2.2 The Ombudsman found that these faults caused injustice to Ms B. 
 
2.3 To acknowledge the impact of the identified failings the Ombudsman made 

recommendations to address the failings which are set out in section 3.19 below.  
 

2.4 The Council’s Monitoring Officer has prepared a report to Cabinet where there 
has been a finding of maladministration causing injustice by the Ombudsman. 
Cabinet is required to consider the findings and recommendations and thereafter 
note the Council completed and proposed responses as a result of the 
Ombudsman’s findings.  

 
3. Key Implications 
 
3.1 The Ombudsman’s investigation included issues arising from Ms B having 
fluctuating needs and concluded that the Council failed to take account of her 
fluctuating needs in assessments and support planning.  
 
3.2 The Council’s assessments for Ms B between 2012 and 2016 all took place on a 
single day each year, rather than over a period of time as required by statutory 
guidance for someone with fluctuating needs. These assessments and the support 
plans make no reference to fluctuating needs. The Council has not made any 
provisions for fluctuating needs in support plans and no contingency in the event of 
emergency. 
 
3.3 Contingency planning should have included an additional sum in the direct 
payment account for time when Ms B needed more support, and an agreed plan for 
the child’s welfare such as at times when Ms B might need hospital treatment.  
 
3.4 The assessment of Ms B’s social care needs should have considered the needs 
of the family and include questions of the child’s needs and whether he carried out 
any caring role.  
 
3.5 The Council failed to review Ms B’s support plan every 12 months as it did not do 
so in 2015. 
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3.6 When Ms B’s son started school in September 2015 the Council assessed that a 
care agency could continue the arrangement previously in place to take him to 
nursery. Ms B questioned the reliability of the care agency given experience of care 
workers turning up late or not at all. The Council advised Ms B to look for a 
childminder, which she did. The childminder meets both Ms B’s fluctuating needs 
and her son’s needs. Ms B was happy with this arrangement.  
 
3.7 The Ombudsman asked for evidence of what was agreed regarding getting Ms 
B’s son to school and it relied on support plans from 2013 and 2014. 
 
3.8 Ms B told the Ombudsman that the Council told her to pay the childminder from 
the direct payment account, and that after a care needs review it would pay a lump 
sum payment to cover these new arrangements. The amount of the direct payment 
was insufficient to pay for the childminder in addition to the rest of the support 
package, a shortfall which is responsible for part of a £17,000 debt that Ms B has 
incurred.   
  
3.9 The Council completed a reassessment of Ms B’s needs in July 2016 following 
her move to a new property in June 2016. The Ombudsman reports that Ms B 
disputes the content of the assessment and complains that it does not capture all 
elements of her existing and future needs, makes no mention of her fluctuating 
needs, nor of her child’s needs. Ms B felt that the Council officer was racially biased 
which made her feel uncomfortable.  
 
3.10 The July 2016 assessment took place over one day and makes no reference to 
Ms B’s fluctuating needs of how the Council has assessed these.  
 
3.11 At the support planning meeting in October 2016 the social worker attended 
with the support planner and a funding officer. The Ombudsman found fault by the 
Council for not advising Ms B that the funding officer would be attending as three 
people were a lot for Ms B to contend with.  
 
3.12 The Council finalised the support plan despite Ms B’s objections but did not put 
it into practice because Ms B disagreed with it. Ms B has tried to meet with the 
Council for several years and has requested mediation which the Ombudsman has 
considered the Council has refused.  
 
3.13 The Council removed respite for the school holidays. As money continued to be 
paid into the direct payment account she was not financially disadvantaged. But this 
was one of the reasons she would not agree the assessment.  
 
3.14 In 2016 the Council assessed that Ms B had to contribute £7 per week towards 
her care. Ms B questioned the assessment, but it took the Council seven months to 
reply. 
 
3.15 In December 2016 the Council withdrew direct payments because it says Ms B 
mismanaged her account. Ms B told the Council she had borrowed the money and 
was paying it back. The Council should have exercised some discretion and allowed 
her to continue with a cash budget, but the Council is not at fault in doing so.  
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3.16 The Council has offered Ms B the options of a Council-managed service or a 
managed-account direct payment. Ms B has refused these because it is difficult to 
arrange extra support via the Council when she needs this. She has also refused as 
both options involve a care agency taking her son to school.  
 
3.17   The Council and Ms B provided responses to the draft report.  The 
Ombudsman amended her final report following responses from the Council and Ms 
B to a draft version: 
 

• The Ombudsman originally recommended that the Council review the best way to 
get Ms B’s son to school. The Council has now done this. 

• The Ombudsman originally recommended the Council arrange an independent 
assessment of Ms B’s care needs. This has now taken place. 

 
3.18   The Ombudsman made the following final recommendations: 
 

• Honour the agreement to pay transport and assistance to get C to school. The 
Council should pay the difference between the amount it paid into Ms B’s direct 
payment account for this element of her support package, and the amount she 
paid out. This should cover September 2015 to December 2016, when the 
agreement ended. The Council has calculated this as nearly £12,000. This will be 
paid to the care agency to settle part of the debt that arose because of this error. 

• Apologise to Ms B for its failure to plan and provide assistance for contingencies, 
its failure to review her care and support needs in 2015, and its refusal of 
mediation. Pay her £2,000 for her distress, time, trouble and uncertainty. 

• Review the collaborative working between Adults and Children’s Social Services 
and implement any identified improvements.  

3.19  In response to the above recommendations it is proposed to take the following     
steps: 

• Arrangements are being made for a payment of £12,000 to be made to Excel 
Care. 

• The Council maintains that it had taken proactive steps to its duty to plan and 
provide assistance for contingencies and to review Ms B’s care and support 
needs in 2015. Similarly, that the option of mediation – following an independent 
social worker assessment – was always open.    The Ombudsman disagrees with 
this and the Local Authority acknowledges the final decision and agrees to pay 
Ms B £2,000 for her distress, time, trouble and uncertainty.   

• We are reviewing the collaborative working between Adults and Children’s 
services as part of the Future Ealing programme. This is not going to be 
completed by the 10th May as it is a significant piece of work. The early 
programme documentation will be available to view, but the implementation will 
not be in place until sometime after.  
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4. Financial 
 
Financial impact on the budget  

 
Two one-off payments to be made of:  
 
(1) £12,000 to Excel Care   
(2) £2,000 to Ms B. 

 
5. Legal 
 
5.1 The Local Government and Social Care Ombudsman (“the Ombudsman”) must 
issue a report if they have finished the investigation of a complaint.  This report can 
also include recommendations for action, section 30(1), 30(1A) Local Government 
Act 1974 LGA).  
 
5.2 If the Ombudsman is satisfied with the actions that the Council has decided to 
take or has already taken to deal with the complaint, it may choose not to send a full 
report, instead sending a statement of reasons for the decision not to issue a full 
report (section 30(1B), LGA.  
 
5.3 The Ombudsman must issue a report if a local commissioner finds that there has 
been maladministration by a public authority, a failure in a service that it was the 
function of the public authority to provide or a failure to provide such a service at all, 
section 31(1), LGA. 
 
5.4 The Ombudsman report should not mention any names aside from identifying the 
public body at fault, unless the local commissioner decides that it is in the public 
interest to include the name of a particular person or body, section 30(3) LGA. 
 
5.5 The Council has three months (or longer, if the Ombudsman agrees) to notify the 
complainant of the action that it has taken or intends to take to resolve the complaint 
section 31(2) LGA.   
 
5.6 In this case the Ombudsman published their final report on 18 February 2019.  A 
request to review this final report was made by the Council to the Ombudsman and 
the decision was upheld on 21 March.  A recommendation of the report is that the 
Council must consider the report and confirm within three months the action it has 
taken or proposes to take including considering the report at its full Council, Cabinet, 
or other appropriately delegated committee of elected members. 
 
5.7 Section 5A of the Local Government and Housing Act 1989 provides that where 
it appears to the Council’s monitoring officer that any proposal, decision or omission, 
in the course of discharge of functions of the Council constitutes, has given rise to or 
is likely to or would give rise to such maladministration or failure she has a duty to 
prepare a report to Cabinet with respect to that proposal, decision or omission. 
 
5.8 It is the duty of the Cabinet to consider any report by the Monitoring Officer at a 
meeting held not more than twenty-one days after copies of the report are first sent 
to the members of the executive.   
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6. Value for Money 
 

N/A 
 

7.  Sustainability Impact Appraisal 
 

 N/A 
 
8. Risk Management 

 
N/A 
 

9. Community Safety 
  
N/A.  
 

10. Links to the 3 Key Priorities for the Borough 
 
None 
 

11. Equalities, Human Rights and Community Cohesion 
 
      No issues 
 
12. Staffing/Workforce and Accommodation implications:  
 
      N/A 
 
13. Property and Assets 

 
N/A 

 

14.  Consultation 

 

Name of  
consultee 

Post held  Date 
 sent to 

consultee 

Date 
response 
received  

Comments 
appear in 

paragraph: 

Internal     

Kerry Stevens  Director of Adult Social 
Care 

1 April 3 April Throughout 

Justin Morley  Head of Legal Services 
(SCE)  

1 April 2019 3 April Throughout 

Nish Popat  Finance Officer 2 April 3 April Section 4 

Heather Dickie Complaints Officer  29 March  Throughout 
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16. Timetable for Implementation 
 
(a) Payments outlined in section 4 - Financial – to be made by 4 May 2019. 

 
(b) Letter of apology to Ms B to be sent by 4 May 2019. 

 
(c) The Council must consider the report and confirm within three months the 
action it has taken or proposes to take including considering the report at its full 
Council, Cabinet, or other appropriately delegated committee of elected 
members. 
 

17.  Appendices 
  
 Final report of Ombudsman dated 18 February 2019. 
 
18.  Background Information 

 
Documents referred to in the writing this report are all individual case records 
which are protected by date protection legislation. No public documents were 
referred to.  
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Decision type: Urgency item? 
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No 

Report no.: Report author and contact for queries: 

 Alan Beer, Service Manager, Disability Services 
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